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WHY DO LANDLORDS STILL
DISCRIMINATE (AND WHAT CAN
BE DONE ABOUT IT)?
ROBERT G. SCHWEMM"

1968: "It is the policy of the United States . .. to provide for
fair housing throughout the United States."1
2003: "Irrational prejudice is still encountered in real estate
markets . ... ,>2
INTRODUCTION: A MEDICAL ANALOGY

Let's say you have a serious, though not life-threatening,
medical condition, such as a non-malignant growth in your back
that causes considerable pain and impairs your ability to walk. At
first, your doctor tells you there is no cure, but then one day, a new
drug specifically designed to eliminate this kind of problem is
approved. You take this drug, but notice no change. With your
doctor's encouragement, you continue to take the drug, hoping that
its cumulative effect will achieve the desired result. Twenty years
go by with no relief. Then, your doctor tells you that a much
stronger version of this drug has been approved, so you begin to
take it as directed. You are now in the nineteenth year of taking
this "improved" version of the drug, but there is still no relief.
Would you change doctors, get a second opinion, insist on
some new approach, or at least stop taking the drug? Or, would
you continue with the same course of action indefinitely? If the
latter, would your friends and family be justified in believing that
you have no hope of a cure and are just going through the motions
without really wanting or expecting to get well?
Now, substitute in this story the United States for the
patient, the problem of racial discrimination in rental housing for
the painful and debilitating ailment,3 and enforcement of the 1968
" Copyright 2007 Robert G. Schwemm. Ashland Professor, University of
Kentucky College of Law. I thank Ruth Baer, Chris Brancart, Mary Davis,
Alex Polikoff, John ReIman, and Sarah Welling for their helpful ideas and
comments on this paper.
1. Fair Housing Act, 42 U.S.C. § 3601 (2000); see also infra note 4.
2. Gratz v. Bollinger, 539 U.S. 244, 300 (2003) (Ginsburg, J., dissenting)
(citing HUD's 2000 national testing study, infra note 6).
3. Others have also analogized racial discrimination to medical disorders.
See, e.g., Charles R. Lawrence III, The Id, the Ego, and Equal Protection:
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Fair Housing Act ("FHA"): as amended in 1988, for the supposedly
helpful drug. The analogy is apt because both problems have gone
on essentially unchanged for the past forty years, despite the
administration of a supposed "cure." By now, it is clear not just
that the treatment has failed, but also that there has been a
failure of imagination on the part of both "patient" and "doctor."
Something new must be tried. If we simply go on using the failed
treatment, one has to wonder if we really want to get better - or
deserve to.
This Article is an attempt to start a new conversation about
this issue. It begins with a review of the evidence for the "disease"
of ongoing rental discrimination in Part I. Part II surveys the
record of the legal "cure" (i.e., enforcement of the FHA),
particularly in the two decades since the FHA's 1988 amendments
strengthened its enforcement provisions. Part III provides an
overview of the rental housing market in the United States, and
Part IV reviews what we know - and do not know - about race
discrimination in this market. Part V then tries to identify some
lessons from other fields, such as economics and psychology, that
might help guide the effort to achieve better FHA compliance in
rental opportunities for racial and ethnic minorities.
I. THE DISEASE

A. Rental Discrimination and Its Role in the
Overall Racial Discrimination Problem
The FHA has prohibited racial and national ongm
discrimination in housing for nearly forty years. Most states and
scores of localities have substantially equivalent laws that mirror
the FHA's prohibitions. 5 Still, landlords continue to violate these
prohibitions at an astonishing rate.
The most recent nationwide study by the Department of
Housing and Urban Development ("HUD"), based on thousands of
paired tests in dozens of metropolitan areas in 2000, showed that,
in rental tests, whites were favored over blacks 21.6% of the time
Reckoning with Unconscious Racism, 39 STAN. L. REV. 317, 321 (1987)
(describing racial discrimination as "a disease" and arguing that "the illness of
racism infects almost everyone" in the United States and "[alcknowledging
and understanding the malignancy are prerequisites to the discovery of an
appropriate cure").
4. Title VIII of the Civil Rights Act of 1968, Pub. L. No. 90-284, 82 Stat. 81
(codified as amended at 42 U.S.C. §§ 3601-19 (2000».
5. For a list of the states and localities that currently have such laws, see
ROBERT G. SCHWEMM, HOUSING DISCRIMINATION: LAw AND LITIGATION app. C
(2006). Most of these states and localities have had fair housing laws that
banned race and national origin discrimination since at least the 1980s. See
id. at C-3-6 (listing state and local fair housing laws that were substantially
equivalent to the FHA in 1988).

HeinOnline -- 40 J. Marshall L. Rev. 456 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 457 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 458 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 459 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 460 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 461 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 462 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 463 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 464 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 465 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 466 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 467 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 468 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 469 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 470 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 471 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 472 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 473 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 474 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 475 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 476 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 477 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 478 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 479 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 480 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 481 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 482 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 483 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 484 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 485 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 486 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 487 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 488 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 489 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 490 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 491 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 492 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 493 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 494 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 495 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 496 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 497 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 498 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 499 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 500 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 501 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 502 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 503 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 504 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 505 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 506 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 507 2006-2007

HeinOnline -- 40 J. Marshall L. Rev. 508 2006-2007

2007]

Why Do Landlords Still Discriminate?

509

CONCLUSION

Race and national origin discrimination in rental housing
remains at alarmingly high levels, virtually unchanged from thirty
years ago and apparently unaffected by decades of litigation under
the Fair Housing Act. This "disease" has continued unabated even
as the 1988 Fair Housing Amendments Act gave the FHA the most
powerful enforcement scheme among the nation's civil rights laws
and led to thousands more claims and tens of millions of dollars
more in monetary relief. The unmistakable conclusion from this
record is that the deterrent value of FHA litigation for rental
discrimination has been minimal and that something else must be
tried if we are serious about providing equal opportunity to the
next generation of Americans, a generation that will include an
unprecedented number of minority renters.
This is not to advocate an end to FHA litigation. There is
evidence that such litigation has had some positive effect in other
areas, such as sales discrimination. Even as to rentals, FHA
litigation presumably has some value. Without it, discrimination
rates might have actually increased. Plus, FHA rental litigation
at least transfers some wealth from discriminating landlords to
their victims and keeps alive the story of America's shameful
record of racial discrimination in housing. 269
But if we truly want to end, or even substantially lower, the
rates of race-based discrimination in rental housing, we must look
beyond FHA litigation. Even a cursory awareness of modern social
science principles shows why.
The FHA's "punishment" of
recalcitrant landlords is sporadic and often weak and delayed,
which means that even prejudiced landlords are unlikely to be
much deterred by its threat. More importantly, a large amount of
rental discrimination against racial minorities may be the result of
unconscious bias by landlords who do not see themselves as
prejudiced. To change this behavior will require efforts beyond
simply more rigorous enforcement of the FHA's intent-based
nondiscrimination commands.
One lesson from Title VII scholars who have advocated a
"structural" approach to employment bias is that we need to focus
on, and learn more about, the "supply side" of rental
discrimination. Why not, for example, simply ask landlords why
they discriminate?27o The data produced by HUD's national
269. See also Jolls & Sunstein, supra note 242, at 980 (noting that
"antidiscrimination law ... has some effect on the level of implicit bias
[because it] naturally tends to increase population diversity in these entities
[e.g., housing complexes]").
270. See L. A. Powe, Jr., The Supreme Court, Social Change, and Legal
Scholarship, 44 STAN. L. REV. 1615, 1641 (1992) (arguing that effective legal
scholarship concerning social change requires not only dealing with social
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studies could be used to identify landlords who have violated or
obeyed the FHA. HUD has allowed use of this data for private
271
enforcement efforts directed against sales discrimination.
I am
not here suggesting a similar enforcement effort with respect to
landlords (although it is puzzling why HUD has not pursued
rental, as well as sales, enforcement, given the fact that rental
discrimination is a more widespread problem). My suggestion is
simply that we use the HUD data - or some other appropriate
targeting information - to try to learn more about why landlords
behave as they do and thereby to find better ways of influencing
their behavior. For example, it would be interesting to determine
how professional rental agents managing large apartment
complexes see their antidiscrimination duties compared with
"Mom-and-Pop" landlords.
Finally, on a broader scale, fair housing advocates must
realize that much of what we seek depends on American society
embracing less divisive attitudes in matters of race. This does not
mean we should simply wait passively and accept whatever trends
in racial attitudes occur. It is important - as a fair housing
matter - to constantly oppose negative media portrayals of racial
minorities and to offer positive alternative images. 272 Similarly,
pointing out the benefits of interracial associations must be part of
our advocacy, which particularly means supporting integrated
communities and opposing residential segregation, both through
FHA suits and other means. 273
The fact that this may require a long and difficult struggle
some four decades after enactment of the FHA may be frustrating,
but it is not a reason to avoid making the effort. The potential
science data, but also "other easy steps such as asking living individuals why
they think they acted as they did").
271. As a follow-up to its 2000 study, see supra note 6 and accompanying
text, HUD contracted with the National Fair Housing Alliance to do further
testing and take appropriate enforcement action against some of the sales
offices whose conduct during the 2000 testing process had revealed
discriminatory steering practices. See 2006 TRENDS, supra note 75, at 4
(reporting on the HUD-NFHA contract and some of the resulting complaints
filed against real estate offices in Detroit, Atlanta, Chicago, and Westchester
County, New York).
272. See, e.g., Remarks of Professor Robert Ellickson in THE FAIR HOUSING
ACT AFTER TWENTY YEARS, supra note 187, at 61 (suggesting, at a fair
housing conference, with respect to the then-popular Bill Cosby television
show which featured an upper-middle class black family, that "i[t] is possible
that someone like Bill Cosby will do more for fair housing than will all the
lawyers in this room put together").
273. See, e.g., YINGER, supra note 13, at 218 (noting the important "role
played by public rhetoric about race relations and discrimination ... [on]
actual outcomes" and suggesting that "national leaders could have a
significant positive impact on race relations in this country with a regular
series of strong public statements against racial and ethnic prejudice and
discrimination").
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rewards for a future generation of American home seekers are too
important not to strive for a better "cure" than simply continued
FHA litigation.
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